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Section 7(a)(2) 
 Standard for Consultation:   

 Each Federal agency shall, in consultation 
with and with the assistance of the 
Secretary, insure that any action it intends 
to authorize, fund, or carry out is not likely 
to jeopardize threatened or endangered 
species or result in the destruction or 
adverse modification of designated critical 
habitat. 



What is “consultation”? 

 a period of discussion between the parties 
that culminates in the assembly of a 
biological opinion that documents the 
results of the consultation. 

 

 The section 7 regulations refer to formal 
and informal consultation. 



Q:  Why do the Services ask for so 

much information? 

A:  Section 7(a)(2) provides the 

standard: 

 

“… In fulfilling the requirements 

of this paragraph each agency shall 

use the best scientific and 

commercial data available.” 
 

 

 

 



Administrative Procedure 

 The Administrative Procedures Act 
(APA):  Courts may set aside agency 
action found to be arbitrary, 
capricious, an abuse of discretion, or 
otherwise not in accordance with law; 
or in which we failed to observe 
procedure required by law.   



Administrative Procedure 

 Under the APA our decisions are found to 
be “arbitrary and capricious” if: 

  we fail to consider an important aspect of the 
problem,  

 consider factors that Congress did not intend 
us to consider,  

 provide an explanation for our conclusion that 
runs counter to the evidence before us, or  

 fail to articulate a satisfactory explanation for 
our conclusion.  



Section 7(a)(3) 

 Early Consultation:   

Consultation on any prospective Federal 
agency action at the request of, and in 
coordination with, the prospective 
permit or license applicant if the 
applicant has reason to believe that an 
endangered or threatened species may 
be affected by the action. 



FOR ALL CONSULTATION & 

CONFERENCING--the action 

agency, applicants, USFWS, and 

NMFS need to use the best 

scientific and commercial 

information for determining:   
 

 

 

 

•Action Area  

•Baseline Conditions 

•Effects 

•Species Response 



Q: I have a Section 7 nexus, then 

    what? 

A: Get a list of species that may be 

affected by the action. 

 



For FWS: Write, call, or visit 

the website of the local FWS 

Office requesting a species 

list.  

Species List 

Requests 

Provide a brief description of the project. 
Include a map of the project site and action area. 
Identify the county and name the USGS quads 
affected. 
List the affected habitat types 
http://www.fws.gov/cno/es/ 



For NMFS: Write or fax local NMFS 

Office requesting a species list.  

Species List 

Requests 

Provide a brief description of the project. 
Include a map of the project site 
 and action area. 
Identify the county and name the 
 USGS quads or waterbodies  affected. 

http://swr.nmfs.noaa.gov/recovery/index.htm 



Q:  What if the species list 

identifies a species or CH as 

proposed? 

A:  We confer.   
 

 

 

 



Section 7(a)(4) 

 Conference:   

Each Federal agency shall confer on 
any action which is likely to 
jeopardize proposed species or 
result in the destruction or adverse 
modification of proposed critical 
habitat. 



What is “conferencing”? 

 a period of discussion between the parties 
that culminates in the assembly of a 
conference report. 

 Advantage: if and when that species is 
listed or CH designated, the concurrence 
or conference opinion can be confirmed as 
the concurrence or biological opinion.  
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